
CLOUDMARK SOFTWARE EVALUATION LICENSE AND SERVICE AGREEMENT 

IMPORTANT: PLEASE READ THIS AGREEMENT CAREFULLY BEFORE USING THIS SOFTWARE.

This Cloudmark Software Evaluation License and Service Agreement (this “Agreement”) is a legal agreement 

between you, either an individual or a single legal entity (“You”), and Cloudmark, Inc. (“Cloudmark”) that 

governs your acquisition and use of the Cloudmark Authority Software for Spam Assassin and any 

accompanying documentation and access to, and use of the Services.   You must accept the terms of this 

Agreement before downloading, copying, or otherwise using the Software or accessing or using the Services.  

By downloading, copying, or otherwise using the Software or Services, You are indicating that You have read 

and understood, and that You assent to be bound by, the terms of this Agreement.  If You do not agree to the 

terms of the Agreement, You are not granted any rights whatsoever in the Software and must permanently 

delete all copies of the Software in your possession.

1. DEFINITIONS TC .  For purposes of this Agreement, capitalized terms will have the meanings set forth in this 

Section or defined elsewhere in this Agreement: “Cloudmark Technology” means the Software, the Services 

the Data and all other computer software, technology and/or documentation which is supplied by 

Cloudmark for use in or in connection with delivery of the Services, including without limitation all source 

code and object code therefore and all algorithms, ideas and any and all rights existing from time to time 

therein under patent law, copyright law, semiconductor chip protection law, moral rights law, trade secret 

law, trademark law, unfair competition law, publicity rights law, privacy rights law, and any and all other 

proprietary rights therein, and any and all applications, renewals, extensions and restorations thereof, now or 

hereafter in force and effect worldwide. “Data” means the core statistical and algorithmic data and message 

fingerprints that are produced by the Service and which work in conjunction with the Software to enable it to 

filter messaging abuses. “Micro Updates” mean the periodic delivery to You of core statistical and 

algorithmic data that is produced periodically by Cloudmark as part of the Services and which  enables the 

Software to process spam and the other messaging abuses screened by the Software. “Services” means the 

periodic provision by Cloudmark during the Term of Micro Updates, and other Data which function to 

periodically update the Software.  “Software” means the object code form of the Cloudmark Authority 

Software for SpamAssassin accessible by this compact disc, any Updates or Upgrades, any Micro Updates 

and any documentation accompanying any of the foregoing software products. “Update” means a Software 

release containing error corrections, in object code form, which is made commercially available by 

Cloudmark and is generally indicated by a change in the digits to the right of the decimal point (e.g., a 

change from version x.x to x.y) and any corrections and updates to the associated 

documentation.  “Upgrade” means a Software release containing new enhancements, features or 

functionality, in object code form, which is made commercially available by Cloudmark and is generally 

indicated by a change in the digit to the left of the first decimal point (i.e., a change from version x.x to y.x) 

and the associated documentation. “Your Email Network” means the email network operated by You using 

one or more mail servers and gateway MTAs located in Your facilities with email addresses assigned solely 

to Your employees and contractors, and third-party end users of Your services.
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to Your employees and contractors, and third-party end users of Your services.

2. LICENSE GRANT; LIMITATIONS, RESTRICTIONS, OWNERSHIP TC .

2.1. Cloudmark hereby grants to You a limited,  royalty-free,  non-exclusive, nonassignable, nonsublicensable, 

nontransferable license (the “License”) during the Term to (a) use the Software on Your internal 

and/or hosted Email Network in a test or limited production environment to filter spam and other 

messaging abuses in order to evaluate the performance of the Software; and (b) use the Data provided 

by Cloudmark as part of the Service on Your Email Network in conjunction with (and subject to the 

limitations of) the license granted pursuant to (a) above.  

2.2. This Agreement grants licenses only; neither the Software or nor any copy of it is sold by Cloudmark to 

You.  As between You and Cloudmark, You acknowledge that Cloudmark owns all right, title and 

interest in and to the Cloudmark Technology and that, except for the License, You shall not acquire 

any right, title, or interest in or to the Cloudmark Technology.  You shall not remove, obscure, or 

alter Cloudmark’s copyright notices, trademarks, or other proprietary rights notices affixed to or 

contained within the Cloudmark Technology.  The License is granted solely to the You, and not, by 

implication or otherwise, to anyone else including Your parent, subsidiary or affiliates.  Except as 

specifically provided under the License, You shall have no right to, and shall not, provide, distribute, 

resell, sublicense or otherwise provide Software (either on a standalone basis or as part of a bundled 

product) to any third party.  Without limiting the foregoing, in no event shall You modify (or create 

one or more derivative works of) the Software in order to create, offer, market, sell or sublicense any 

other messaging solution. In addition, You shall not disclose, distribute, license or sell the Data or 

any other information or statistical data that is derived from using the Software as a standalone 

product or in conjunction with third party products or services. You shall not modify, adapt, translate, 

prepare derivative works from, decompile, reverse engineer, disassemble or otherwise attempt to 

derive source code from the Software or any internal data files generated by the Software or other 

Cloudmark Technology, except and only to the extent that such activity is expressly permitted by 

applicable law notwithstanding this limitation. You have no obligation under this Agreement to 

submit email messages or other content to Cloudmark for use in identifying and developing Data; 

however, if You do submit to Cloudmark any email messages or other content, then notwithstanding 

any other provision of this Agreement to the contrary, Cloudmark shall be free to use such email 

message or other content solely for the purpose of deriving Data necessary to operate the Service. All 

rights not expressly granted hereunder are reserved to Cloudmark.

3. DISCLAIMER AND LIMITATION OF LIABILITY.  THE SOFTWARE AND SERVICES PROVIDED TO YOU 

UNDER THIS AGREEMENT ARE PROVIDED TO YOU GRATUITOUSLY AND THEREFOR ARE 

PROVIDED “AS IS” WITH ALL FAULTS.  CLOUDMARK MAKES NO WARRANTY OF ANY KIND, 

WHETHER EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING WITHOUT LIMITATION 

WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR USE, AND 
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NONINFRINGEMENT.  WITHOUT LIMITATION, CLOUDMARK MAKES NO WARRANTIES 

WHATSOEVER REGARDING THE NATURE OF THE MATERIAL CONTAINED IN SOFTWARE AND TO 

THE MAXIMUM EXTENT PERMITTED BY LAW DISCLAIMS ANY RESPONSIBILITY OR LIABILITY 

FOR SUCH MATERIAL. YOU ASSUME THE RISK OF ANY LOSS RELATED TO ANY RESPONSE BY 

YOU OR YOUR CUSTOMERS TO ANY EMAIL OR SERVICES ADVERTISED IN ANY EMAIL RECEIVED 

FROM A THIRD PARTY.   TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, 

CLOUDMARK AND ITS  LICENSORS AND SUPPLIERS SHALL NOT BE LIABLE FOR ANY LOST 

PROFITS OR COSTS OF PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES, OR FOR ANY 

INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES, INCLUDING DAMAGES FOR 

LOST DATA, HOWEVER CAUSED AND UNDER ANY THEORY OF LIABILITY, INCLUDING BUT NOT 

LIMITED TO CONTRACT, PRODUCTS LIABILITY, STRICT LIABILITY AND NEGLIGENCE, AND 

WHETHER OR NOT CLOUDMARK WAS OR SHOULD HAVE BEEN AWARE OR ADVISED OF THE 

POSSIBILITY OF SUCH DAMAGE. WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, 

CLOUDMARK SHALL HAVE ABSOLUTELY NO LIABILITY FOR ANY DAMAGES OF ANY NATURE 

ARISING FROM OR RELATING TO “FALSE POSITIVES” OR “FALSE NEGATIVES” (THE 

MISIDENTIFICATION OF E-MAILS BY THE SERVICE RESULTING IN THE BLOCKING OF E-MAILS 

WHICH DO NOT CONTAIN SPAM, VIRUS OR PHISHING ATTEMPTS OR THE FAILURE TO 

CORRECTLY CLASSIFY AND BLOCK SUCH E-MAILS.)  THESE LIMITATIONS SHALL APPLY 

NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY.  

4. CONFIDENTIALITY TC . Any information (in any form, whether in tangible or intangible) relating to the 

Cloudmark Technology, including but not limited to performance results, all information and documents 

disclosed or produced by Cloudmark in the course of this Agreement, and all information which a person 

reasonably knowledgeable in the field of messaging security would recognize as confidential at the time of 

disclosure, shall be deemed the “Confidential Information” of Cloudmark.  You agree to protect 

Cloudmark’s Confidential Information in the same manner as You protect Your own confidential 

information of substantially similar proprietary value, but in no case less than with reasonable care.  You will 

not divulge, transfer, sell, license, lease, or otherwise disclose or release any Confidential Information to 

third parties, with the exception of (i)Your employees or subcontractors who require access to such 

information for purposes of carrying out the evaluation of the Cloudmark Technology and Your obligations 

hereunder and (ii) persons who are employed as auditors by a public accounting firm or by a federal or state 

agency.  You will use reasonable efforts to advise any person obtaining Confidential Information that such 

information is proprietary and obtain a written agreement obligating such person to maintain the 

confidentiality of any Confidential Information.  You may disclose Confidential Information if so required 

by law (including an order of a competent court or subpoena); provided that You give Cloudmark adequate 

notice of such court order or subpoena in order  to afford Cloudmark the opportunity to limit the scope of 

such order or subpoena.  You shall not have any obligation under this Section for information which You 

can substantiate with documentary evidence has is or was (i) developed by You independently and without 

the benefit of information disclosed hereunder by Cloudmark; (ii) lawfully obtained by You from a third 

party without restriction and without breach of this Agreement; (iii) publicly available without breach of this 

Agreement; or (iv) known to You prior to its receipt from Cloudmark.
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Agreement; or (iv) known to You prior to its receipt from Cloudmark.

5. TERM AND TERMINATION TC . The “Term” of this Agreement is thirty (30) days. Cloudmark may suspend 

performance and/or terminate this Agreement if (a)You materially breach any material provision of this 

Agreement and fail to cure that breach within five (5) days after receiving written notice of the breach; or (b)  

You become insolvent or make any assignment for the benefit of creditors or similar transfer evidencing 

insolvency, or suffer or permit the commencement of any form of insolvency or receivership proceeding, or 

have any petition under bankruptcy law filed against You, or have a trustee or receiver appointed for Your 

business or assets.  Upon the termination of this Agreement for any reason (i) the License shall terminate, and 

(ii) You shall return to the Cloudmark , or destroy and certify the destruction of, all Confidential Information 

(including all copies of the Software and related documentation). After the expiration or termination of this 

Agreement, Your continued use of the Cloudmark Technology will require purchasing a license from 

Cloudmark or one of its authorized resellers or distributors.  In the event of any termination or expiration of 

this Agreement for any reason, Sections 1, 2.2, .and Sections 3 through 7 shall survive termination.  Neither 

party shall be liable to the other party for damages of any sort resulting solely from terminating this 

Agreement in accordance with its terms.

6. CHOICE OF LAW, ARBITRATION, EXPORT REGULATIONS AND U.S. GOVERNMENT USE.  This 

Agreement shall be governed by the laws of the State of California, USA, excluding conflict of laws 

provisions and excluding the provision of the 1980 United Nations Convention on Contracts for the 

International Sale of Goods and the Uniform Computer Information Transactions Act ("UCITA").  Any 

dispute arising out of or in connection with any provision of this Agreement shall be finally settled by 

arbitration held in Santa Clara County, California, in accordance with the rules of the American Arbitration 

Association.  The arbitrator may grant injunctions or other equitable relief.  The arbitrator's decision shall be 

final, conclusive and binding on the parties to the arbitration.  Judgment may be entered on the arbitrator's 

decision in any court of competent jurisdiction.  The non-prevailing party will pay the costs of arbitration 

and the prevailing party’s reasonable counsel fees and expenses.  You agree that it would be impossible or 

inadequate to measure Cloudmark’s damages from Your breach of Sections 2 or 4.  Accordingly, if there is a 

breach or threatened breach of Sections 2 or 4, Cloudmark may, in addition to any other right or remedy, 

obtain an injunction restraining such breach or threatened breach and specific performance of such provision 

from any court of competent jurisdiction, without delivery of a bond or other security.  You agree and 

acknowledge that the Cloudmark Technology is subject to U.S. export control law, and that You will 

comply with all applicable laws and regulations in Your use of the Cloudmark Technology under this 

Agreement, including without limitation all export laws and regulations of the U.S. Department of 

Commerce and all other U.S. agencies and authorities, including the Export Administration Regulations 

promulgated by the Bureau of Industry and Security (as codified in 15 C.F.R. Parts §§ 730-774).  Without 

limiting the foregoing, You expressly agree not to export or re-export the Software in violation of such laws 

or regulations, or without all required licenses and authorizations.  The Software is a “commercial item” as 

that term is defined at 48 C.F.R. § 2.101, consisting of “commercial computer software” and “commercial 

computer software documentation” as such terms are used in 48 C.F.R. § 12.212.  Consistent with 48 C.F.R. 
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§ 12.212 and 48 C.F.R. §§ 227.7202-1 through 227.7202-4, Cloudmark provides the Software to U.S. 

Government end users only pursuant to the terms and conditions herein.

7. MISCELLANEOUS.  You represent and warrant that You have full power to enter into and perform this 

Agreement.  You may not assign Your rights or delegate Your obligations under this Agreement without 

Cloudmark’s prior written consent.  This Agreement is not intended to benefit, nor shall it be deemed to give 

rise to, any rights in any third party. The parties are independent contractors.  Neither party shall be liable 

hereunder by reason of any force majeur event.  Each party shall be responsible for compliance with all 

applicable laws, rules and regulations, if any, related to the performance of its obligations under this 

Agreement.   TC  The failure of either party to require performance by the other party of any provision shall 

not affect the full right to require such performance at any time thereafter; nor shall the waiver by either party 

of a breach of any provision hereof be taken or held to be a waiver of the provision itself. TC   If any 

provision of this Agreement is held by a court of competent jurisdiction to be contrary to law, such provision 

shall be changed and interpreted so as to best accomplish the objectives of the original provision to the 

fullest extent allowed by law and the remaining provisions of this Agreement shall remain in full force and 

effect. TC . This Agreement constitutes the entire agreement between the parties with respect to the subject 

matter hereof.  Any amendments to this Agreement must be in writing and executed by an officer of the 

parties.

Page 3 of 4

4/1/2008


